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Goods directive: Key changes

Overview Detail Aligns with UK Consumer Rights Act?

Goodswith a Covers goods that include digital content or Yes — similar approach
"digital element”  digital senices that is incorporated or

interconnected with such goods and the

absence of that content or service would

prevent the goods from performing their

function
Conformity 2 years (no change from Guarantees Directive) No — conformity period based on expected
Zellee Consumer must notify the trader within 2 lifetime of the product

months No strict notification period
Updatesto Consumers entitled to updates necessary to No obligation to provide updates

digital content keep goods in conformity




Goods directive:

Overview

Burden of proof

Remedies

Manufacturer
Guarantee

Key changes

Detalil

With trader for 1 year (although member states
can extend to 2 years)

Tiered remedies. First Tier: repair or
replacement; Second Tier: price reduction or
termination and refund.

No short term right to reject
If guarantee given, manufacturer directly liable
to consumer on same terms as seller.

Guarantee statement must be provided in
durable medium no later than time of delivery

Aligns with UK Consumer Rights Act?

No — burden of proof with trader for 6 months

Yes — but with some variations. In UK trader only
gets one chance to get First Tier remedies right
before consumer can exercise Second Tier.

Some differences

Manufacturer can determine the extent of
obligation in the guarantee terms.

More flexibility in providing statement- “on
request” from consumer
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EU Digital Content
and Services
Directive



Digital content and services directive: Key changes

Overview

Digital content
and digital
services

Paid for or free?

Conformity
period

Updates

Detalil

Applies to digital content (e-books, apps,
software, music files) and digital senices
(cloud senices, streaming content and social
media)

Applies to paid for and free content and
senices —where the consumer "pays" with
data

2 years for one time supply or for duration of
supply where supply is continuous

Consumers entitled to updates necessary to
keep content and senvice in conformity

Aligns with UK Consumer Rights Act?

No — CRA refers only to digital content —so some
uncertainty around digital senices - whether they
are subject to remedies for senices or digital
content

No — CRA Only applies where consumer pays a
monetary consideration

No express 2 year warranty period but subject to
6 year limitation period

No obligation — but allows traders to update
provided that the modified content continues to
match the description and functionality at the
time of original supply



Digital content and services directive: Key changes

Overview Detail Aligns with UK Consumer Rights Act?

Burden of proof  With trader for 1 year from the date of delivery ~ With the trader for 6 months from delivery

Remedies Tiered remedies Yes - generally similar but no right to terminate

First Tier: trader to bring content or senice into
conformity by issuing update or new copy

Second Tier: consumer entitled to either price
reduction or termination and refund

On termination At consumer's request trader must make No obligation to make content available
consumer content available in commonly used
and machine-readable format
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EU Omnibus
Directive



Omnibus directive: Key changes

Overview

Ranking and
search results

Information
Requirements

Reviews and
endorsements

Written record of
online
communication

Detail

Clear information about the main criteria used
to rank

Clear disclosure of paid ads/payments for
rankings

Private individual or trader?

Express prohibition submitting/commissioning
fake review or endorsement

Traders to justify the reasonable and
proportionate steps taken to ensure that the
reviews on their site are genuine

Chat bots for example must allow consumers to
keep a written record of correspondence on a
durable medium.

Legislation amended

2005/29/EC Unfair Commercial Practices Directive

2005/29/EC Unfair Commercial Practices Directive
& 2011/83/EU Consumer Rights Directive

2005/29/EC Unfair Commercial
Practices Directive

2011/83/EU Consumer Rights Directive



Omnibus directive: Key changes

Overview Detail Legislation amended

Price reductions  Price reductions must show the "prior price"—  98/6/EC Price Indications Directive
prior price being the lowest price that item was
sold for before the price reduction

Personalised Traders to inform consumers each time that a 2011/83/EU Consumer Rights Directive
pricing price presented to themis based on personal
pricing algorithm

Payment with Definition of "price" to include payment with 2011/83/EU Consumer Rights Directive
personal data personal data.

Includes digital content/ senvices supplied for
"free" but in exchange for which the consumer
provides the trader with personal data




Omnibus directive: Key changes

Overview

Penalties &
Cooperation

Compensation

Detalil

National authorities can impose penalties in a
coordinated manner

And can work together on widespread cross-
border infringements across a number of EU
member states

Fines: 4% of the trader's annual turnover

Direct right to compensation for unfair
commercial practices

Legislation amended

93/13/EEC Unfair Contract Terms Directive

2005/29/EC Unfair Commercial Practices
Directive

98/6/EC Price Indications Directive
2011/83/EU Consumer Rights Directive

2005/29/EC Unfair Commercial
Practices Directive
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UK Reforms to
Consumer Law



UK reforms to consumer law

m The consultation coveredreforms to:
m competition policy
m consumer policy
m consumer law enforcement

m Follows on the back of the 2018 Consumer Green Paper and
Penrose Report of February 2021

m Closedon 1 October 2021




Proposed changes to UK consumer law

Subscriptions

Fake reviews

Online
exploitation

New pre-contract information requirements
Controls on auto-renewal
New rules on making exiting a subscription easier

Add commissioning / incentivising fake review as a new black listed practice in CPRs

Add hosting reviews without taking steps to ensure they are genuine as a new lack
listed practice in CPRs

New rules to take action against online behavioural techniques that influence
consumers

Including drip pricing, and transparency on ranking search results




Proposed changes to UK consumer law

m Law Commission recommendation to clarify when a consumer acquires ownership
of goods

m Considering this alongside greater protection for consumer pre-payments

Contract
formation

Give the CMA the power to:

m decide if business is in breach of consumer law
m order redress to victims of breach
m order business to pay financial penalty — up to 10 % of global turnover

Enforcement
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Green Claims
.



General rules under consumer protection law

X | & | e

X

Banned practices Prohibition of General prohibition
misleading acts and on unfair practices
misleading omissions




Rule 3.1: Marketing communications must not materially
mislead or be likely to do so.

Rule 3.7: Before distributing or submitting a marketing
communication for publication, marketers must hold

documentary evidence to prove claims that consumers

are likely to regard as objective and that are capable of

objective substantiation. The ASA may regard claims as
misleading in the absence of adequate substantiation.




ASA: Examples of enforcement action

Colourful Coffins Ltd

|
"100% Recycled cardboard"

Cannot make this claimif the

Carpet Recycling UK Ltd outer 'ayi;‘;‘éfog?é recycled Howies Ltd
(Not upheld) (Upheld in part)
| |
The claims made could be Overarching claims must be
substantiated by robust backed up by evidence

evidence applying to the product

as a whole



CMA guidance & EU initiative

Q o
I Principles

m Truthful and accurate m Fair and meaningful
m Clear and unambiguous m Full life cycle of the product
m Not omit or hide important m Substantiated

information

EXTI MWl Green Claims Code

G2
European Green Deal




The Green Claims Code has been written for all businesses —from fashion
giants and supermarketehainsto local shops.

We're concernedthattoo many businesses are falsely taking credit for being
green,whilegenuinely eco-friendlyfirmsdon't get therecognition they deserve.

AnybusinesSthatfailsto comply with thelaw risks damaging its reputation
with customers and could face action fromthe CMA.
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