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Termination

 Pay first fight later – must dispute within 7 

days.

 What is a "dispute"? 

 But payment obligation due – cannot rely on 

own breach to avoid payment.

 Takeaways – (i) pay first clauses can be 

powerful; (ii) beware of termination 

complexities/need for careful legal 

consideration and proper contract 

management.



Delay

 Who was at fault for delays?  IBM not 

managing subcontractor?  Or Coop delays in 

decision making? 

 Extension of time – a complete code.

 No notices given.

 Takeaway – delay mechanism is fundamental.  

Take care in negotiating.  Once negotiated, 

use it or lose it.  



Liability

 Coop primary claim - £128m, wasted 

expenditure.

 Loss of profit, revenue or savings expressly 

excluded.

 Two routes to same outcome – expectation 

and reliance loss is the same loss.  So £128m

claim excluded. 

 Takeaways – (i) drafting is key; (ii) ADR

helpful; (iii) cf non-pecuniary benefits;

(iv) cf deemed direct losses  



Questions
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Relevant clauses

If Contractor fails to deliver work within 
the time specified… Contractor shall be 
liable to pay the penalty at the rate of 
0.1% of undelivered work per day of 
delay from the due date of delivery up 
to the date PTT accepts such work…

Article 5.3 (LDs) 

… This limitation of liability shall not 
apply to [supplier's] liability resulting 
from fraud, negligence, gross 
negligence or wilful misconduct 

Article 12.3 (Liability Cap) 

The contract contained liquidated damages clauses and a liability cap:



Key Facts

Triple Point were contracted to design, install and maintain a software 
system for PTT. 

Phase 1 experienced delay from the outset, Phase 2 did not start. 

PTT paid the first milestone invoice. No agreement was reached in relation 
to the other invoices. 

Triple Point refused to carry out further works and PTT terminated 
the contract.



Court of Appeal Decision

PTT was not entitled to liquidated damages for works not completed prior to 
the termination of  the contract

The carve out from the liability cap for "negligence" did not apply for the 
contractual obligation to exercise reasonable skill and care.

Both liquidated damages and general damages were subject to the cap 
under Article 12.3 



Supreme Court Decision

Issue 1 –
Were LDs 
Payable

 Yes. CA decision was inconsistent with commercial reality and the purpose of LDs.

 Need clear wording to give up an accrued right.

 It was irrelevant whether the customer had accepted any works which were completed 
late.

Issue 2 –
was 

negligence 
included in 

the cap?

 "Negligence" in Article 12.3 given its ordinary meaning meant both the separate tort of 
failing to use due care and breach of a contractual provision to exercise skill and care. 

 Therefore, liability for negligence breach of contract was uncapped. 

Issue 3 –
were LDs 
subject to 

the cap

 The liability cap imposes an overall cap on Triple Point's total liability. 

 Liquidated damages therefore are subject to the cap.



Questions



Top System SA v. 
Belgian State
(Case C-13/20)
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Key question for the CJEU

When, and in what context, can 

you "decompile" licensed 

software in order to fix errors?



Some helpful clarifications /
takeaways

Decompiling software to fix "errors" is OK

But must be "necessary" in order to ensure software fulfils "intended 
purposes"

Parties cannot contractually prohibit the correction of errors, but they can 
(and should) clarify the means of correction

Results cannot be used for any other purposes

Article 5 and Article 6 of the Directive operate independently



The Software Incubator 
Ltd v Computer 
Associates (UK) Ltd. 
(Case C-410/19)
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Key question for the CJEU

Does "software" fall within the 

definition of "goods" under  the 

Commercial Agents Directive



Some helpful clarifications /
takeaways

Answer: Yes! Software = goods (i.e., no requirement for corresponding 
hardware sale)

Commercial agents selling software protected by Regulations
(including termination payment)

Issues under UK law? E.g. knock on impact on Sales of Good Act / UCTA?



UK Court of Appeal: 
Thaler v Comptroller-
General
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Headline takeaways

An AI cannot 

be the 

"inventor" of 

a patent

Future-proof 

ownership 

issues if your 

AI is 

"inventing"

Impact on 

collaboration 

and 

partnerships 

in AI space?



Questions
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